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ABSTRACT

Background. Joint assets are assets acquired by a husband and wife together during the
period of marriage. Marriage Law Number 1 of 1974 does not regulate the division of joint
assets, as a result, difficulties arise for legal administrators in resolving cases related to
joint assets. This study aimed to describe the unequal distribution of joint assets due to
divorce.

Research Method. This research is considered as a field research or case study. It uses
used descriptive analysis method and thetype of research is qualitative research. The data
collection procedures of this study were observation, interviews, and documentation. The
case study of Semarang Religious Court Decision 512/Pdt.S/2023/PA.Sm.

Findings. Joint assets are divided after divorce if the wife is more dominant in terms of
looking for property through the Semarang Religious Court decision taken with a
percentage of 1/3 for the husband and 2/3 for the wife, this is based on the judgment of the
judge who thought that the wife should be the husband's responsibility, the wife was the
one who worked hard to collect property, while the husband, who should have been more
intensive in meeting household needs, turned out to be passive and only enjoyed the results
of his wife's hard work.

Conclusion. Marriage Law Number 1 of 1974 regarding the division of joint property
adhering to the compilation of Islamic law articles 96 and 97 of the provisions mentioned
above, where article 97 determines whether a divorced widow or widower lives each is
entitled to half.
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BACKGROUND

Humans from birth have been equipped with the instinct to always live together with other
humans. Man has the desire to have a generation or descendants. In this case, of course,
it’s the right thing to make it happen is to carry out a marriage. This marriage is necessary
as a condition for forming a family. Marriage is an inner and outer bond between a man
and woman as husband and wife to form a family (household)[1].

The purpose of marriage is stated in the Law Marriage that is formulated namely forming
a family/household happy and eternally aware of the Godhead Almighty One. Following
the philosophical foundation of Pancasila and the 1945 Constitution, then the law of
Marriage can embody principles contained in Pancasila and the 1945 Constitution[2], and
can also accommodate all the facts living in today’s society.

In a marriage, there will be polemics or problems that will arise and will shake the unity
that is being built so far. In reality, many marriages are also not consummated intact.
Divorce is the final path to overcoming problems in marriage. Sharia Muslims, divorce is
one of the things that is prohibited, but permitted. That means divorce should be avoided
as much as possible, but if strive to be resolved well. However, if both parties (husband
and wife) no longer want to be in harmony together, then the best way is through a divorce
agency. In Indonesia, divorce according to Islamic Law is one authority of the Religious
Court [3].
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If there has been a divorce of course it will have legal consequences or impacts as a
consequence of divorce namely regarding the status of husband or wife, the position of
children, as well as regarding joint assets acquired throughout the marriage status
ownership of property during marriage is very important. It is important to gain clarity that
cannot be mixed, namely inherited assets and assets acquisition[4].

Marriage Law Number 1 (1974) does not regulate the distribution of joint assets, as a result,
difficulties arise for the parties' legal administrators to resolve matters related to property
with the presence of the Compilation of Islamic Law provides definitive rules for the
institutionalization of assets together with those contained in book I of the Law Marriage.
Compilation of Islamic Law in Indonesia is a development of Law Marriage Law Number
1 Year 1974 what is the position of assets if this occurs. In divorce there must be clarity as
to the rights wife and which is the husband’s right[5, 6].

The provision for joint properly are regulated in Islamic law, although only general and
non-recognition of commingling assets between husband and wife, but after looking
closely and analyzing the division of joint assets adhering to the compilation of Islamic law
articles 1996 and 1997. Where article 1997 determines widowhood or divorce widower,
each has the right to get half of it is all a condition based on normal standards, in the sense
of the husband as head of the family to meet their needs family including clothing, food,
shelter and other needs. How to divide assets together after divorce if the wife is more
dominant in terms of looking for wealth? This study aimed to describe the unequal
distribution of joint assets due to divorce.

RESEARCH METHOD

This research method used normative legal research, and legal research literature, namely
legal research. This is done by examining the materials libraries or secondary materials.
The authors propose a legislative approach invitation (statute approach), namely the
approach using legislation and regulations[7].

Procedures for collecting legal materials that research sources used by this author is
primary legal material (have binding force, namely articles of law Number 1 of 1974
concerning marriage, criminal code civil code and compilation of Islamic law available
material regarding the position of joint assets, material secondary law (publications about
law explain the primary legal material and tertiary legal materials (explaining primary legal
materials and legal materials secondary).

In this research, the researchers collected data by reading, studying, and identifying all
good data legislation, and literature, which general and then drawn or concluded be specific
so that the data obtained related to the issues discussed in this research.

Processing and analysis of the legal materials in this research begins with the author
conducting research on legal issues by presenting legal facts that raise legal issues, then
issues of law adjusted or analyzed according to the material primary law so that it can be
determined rule. Whichever one is used, is the next interpretation through the doctrines of
experts' laws contained in legal materials secondary, thus the author can respond to the
legal issues raised.

FINDINGS

Property acquired during marriage becomes joint property from marriage. When reached
the end of the marriage (either because of death or because of divorce). Enforcement of
legal provisions regarding assets together, without having to worry about it. Acquired by
whom, the ownership is registered in the name of husband or wife, remains joint assets. If
there is a dispute over property together article 37 of Law no.1 the Year 1974 regarding
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marriage states “if the marriage broke up due to divorce, assets together regulated
according to their respective laws each religious law, customary law, and other laws. For
Muslims in Indonesia in general and specifically for judges at the Religious Court, if this
occurs disputes regarding joint property refer to the provisions of the compilation of
Islamic law. If a divorce occurs then each husband or wife is entitled to half of the assets
together with this, both death and divorce life[8].

However, the Semarang religious court judges have become mature, and have the courage
not to want to become the mouthpiece of the law. A sense of justice put forward by religious
dogma is firmly held. Conscience comes to the fore and legal certainty to resolve the cases
submitted. He is obliged to pay attention truly the legal values that are in place in society
so that the decisions are by a sense of justice. This article explicitly shows an absolute
nature forcing the judge to hold firm and use this article as a basis for morality in making
decisions[9].

This is following the mandate of Article 28 paragraph 1 of Law No.4 of 2004.
Determination of judges at the Semarang religious court taken with a percentage of 1/3 for
husbands and 2/3 for the wife. It is based on consideration of the judge who assesses the
wife should be the husband’s responsibility. It is the wife’s responsibility to toil to collect
possessions, while the husband should be more intensive only sufficient for household
needs passive, and just enjoying the fruits of your labor wife. Division of joint assets 1/3
for the husband and 2/3 for the wife as stated in the decision is not by what is regulated in
related provisions, where in the book of Islam law widow or divorced widower, each has
the right to live half of the boarding property as regulated in article 97, but in this case, the
judge has a lot of consideration for the decision. Based on this description, the decision of
the case truly reflects the value of justice and is not contrary to legal values, in fact, one
step further on the legal value progressive, developing, and dynamic.

DISCUSSIONS

The compilation of Islamic Law is “applied law” in the religious justice environment in
Indonesia which began to be implemented in 1991. In more than one period of time, this
decade it has been implemented as a law applied in religious courts as a basis and formal
basis for completing and deciding various disputes. Reviews about events at the religious
court are only limited to the interests of Muslims. This is what is in the provisions of Law
No.7 of 1989 which has been amended and added to Law No.3 of 2006 concerning religious
court, referred to as civil, especially for Muslims, these provisions require the
implementation of proceedings in Court Religion demands material consequences of
Islamic Law which is the basis for the footing and foundation must be held in high
esteem[10].

Compilation Islamic law (referred to as CIL) provisions stipulate that the divorced widow
or widower lives each is entitled to ¥ of the joint property. As long as it is not specified
otherwise in the agreement marriage. Based on the CIL provisions, then the distribution of
joint assets is divided in half, each gets a 50:50 share. This division of joint assets can be
proposed jointly with a divorce suit, you don’t have to wait first the divorce decision from
the court religion.

Division of joint assets 1/3 for the husband and 2/3 for the wife as stated in the contents of
the decision is not following what is regulated in the CIL provisions, where in the CIL
widow or divorced widower, each has the right to live half of the boarding property as
regulated in CIL article 97, but in this case, judge has consideration is different. The reason
is first, the husband should be responsible for meeting all needs of their children, food,
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clothing, place living, and other household needs. Have no role in providing sufficient
household needs, however, instead all the basic needs are space stay and the wealth that all
have wife’s work[11-13].

The second provision in the Qur’an letter An-Nisa verse 32 means “for men, there is a part
of what they are trying, and for women, there is a part of what they’re trying to do”. Based
on this consideration, the decision judge of this case is correct and has fulfilling a sense of
justice, even if it is not appropriate with those regulated in CIL because the purpose of the
law is justice, and justice is everything. This courage has been put into practice on the basis
that article 97 CIL is a widow or divorced widower gets half is the provision normal
standards, in the sense of an adequate husband all the family’s needs, including clothing,
food, temporary housing and other needs. The wife works as a housewife work to the house
acceptance such as cooking, caring for children, taking care of house cleanliness, and
others. Thus, the division of assets together is not always divided equally between husband
and wife. Division of joint assets should be done fairly, so it does not give rise to injustice
between one and the other which is the husband’s right and which is the wife's right.

CONCLUSION

A compilation view of Islamic Law's general division of joint property is half, this is based
on standards normal. Whereas in this case study the division is 1/3 for the husband and 2/3
for wife with consideration due to all joint assets for wife is the result of work that does not
match provisions of the compilation Islamic Law article 97, will but for the sake of justice
the provisions of the article are meant can be set aside, so that the judge’s attitude in
deciding the case is not bound with formal statutory provisions, however more on the laws
that arise in society.
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